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The question presented for our determnation is: \Wat
are the factors which should guide the determ nation of the
consequences that flow from the State’'s loss or destruction of
evi dence which the accused contends would be excul patory? The
State urges that we adopt the bad faith analysis announced in

Arizona v. Youngblood, 488 U S. 51, 109 S. C. 333, 102 L. Ed. 2d

281 (1988).! Two reasons pronpt us to reject this analysis: (1)
we find, under the circunstances, that the due process principles
of the Tennessee Constitution are broader than those enunciated in
the United States Constitution; and (2) fundanental fairness, as an
el ement of due process, requires that the State’'s failure to
preserve evidence that could be favorable to the defendant be

evaluated in the context of the entire record.

Accordi ngly, we pronul gate today an anal ysis i n which the
critical inquiry is: Whether a trial, conducted wthout the

destroyed? evidence, would be fundanentally fair?? Using this

!Under Arizona v. Youngbl ood, unless a crimnal defendant can
show bad faith on the part of the police, failure to preserve
potentially useful evidence does not constitute a denial of due
process of |aw.

2“Destroyed” includes | ost evidence as well as evidence which
was not preserved.

3 Fundanental fairness” is a concept which, by necessity,
defies exact definition. As a general rule, however, atrial |acks
fundanental fairness where there are errors which call into
question the reliability of the outcone. See Lofton v. State, 898
S.W2d 246, 248 (Tenn. Crim App. 1994); see also Wtkins v. State,
216 Tenn. 545, 552-53, 393 S.wW2d 141, 144 (1965)("“A fundanental
princi ple of Anglo-Anerican lawis that a person accused of a crine
is entitled toafair and inpartial trial by his peers.”); Betts v.
Brady, 316 U.S. 455, 462, 62 S. C. 1252, 1256, 86 L. Ed. 1595,
1602 (1942) (“Asserted denial[s of due process are] to be tested by
an appraisal of the totality of facts in a given case. That which
may, in one setting, constitute a denial of fundanental fairness,
shocking to the wuniversal sense of justice, may, in other
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analysis, we find that the appellant’s trial was a fundanentally
fair one despite the | oss of the videotaped evidence. Accordingly,
and for the reasons herein stated, the judgment of the Court of

Crimnal Appeals is affirned.

At or near four o’ clock on the norning of Novenber 18,
1992, O ficer Edwin AL Murray of the Johnson Gty Police Depart nent
observed a van parked on an [-181 ranp with its engine running.
Murray approached the vehicle and observed Marvin K Ferguson, the
appel l ant, “slunped” over the steering wheel. Upon opening the
door and awakening Ferguson, Mirray snelled a strong odor of
al cohol and noticed that Ferguson’s speech was slurred. Mur r ay
adm nistered two field sobriety tests: nanely, heel-to-toe and
hori zontal gaze nystagnus.* Concluding fromthese tests and from
hi s ot her observations that Ferguson was under the influence of an
intoxicant, Murray arrested himand transported himto the police
station where additional field sobriety tests were apparently
conducted.® These additional tests were recorded on a videotape

whi ch was i nadvertently “taped over” before anyone could viewit.

ci rcunstances, and in the light of other considerations, fall short
of such denial.”).

‘“For a nore conplete description of this test, see State v.
Mur phy, 953 S. W 2d 200 (Tenn. 1997).

*Murray coul d not renenber conducting any sobriety tests other
than those in the field, although he admtted that it was nornal
departnental procedure to conduct additional tests at the police
station.



At trial, Ferguson’s theory was that he occasionally
suffered from vascular or mgrai ne-type headaches that included
scotonmm, ® whi ch af fected his vision and coordination. He testified
that he had suffered just such a headache prior to his arrest. To
support his theory, Ferguson presented expert nedical testinony
describing this condition and explaining that during a “spell”
Ferguson’s conduct coul d be perceived by a | ayperson as the result

of al cohol i ntoxication.

The Due Process Cl ause of the Fourteenth Amendment to the
United States Constitution provides for every defendant the right
to a fair trial. To facilitate this right, a defendant has a
constitutionally protected privilege to request and obtain fromthe
prosecution evidence that is either material to guilt or rel evant

to punishment. Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194,

1196, 10 L. Ed. 2d 215, 218 (1963). Even in the absence of a
specific request, the prosecution has a constitutional duty to turn
over excul patory evidence that woul d rai se a reasonabl e doubt about

a defendant’s guilt. United States v. Agurs, 427 U.S. 97, 110-11

96 S. Ct. 2392, 2401, 49 L. Ed. 2d 342, 353-54 (1976).

The analysis of both Brady and Agurs concerns the
prosecution’ s suppression of “plainly excul patory” evidence. This

strikes a sharp contrast to the case under review wherein the

®Ferguson’s nedi cal expert described scotoma as being a type
of visual disturbance followed by dizziness, hesitant speech,
nausea, and a throbbi ng headache.
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exi stence of the destroyed vi deotape was known to the defense but
where its true nature (excul patory, inculpatory, or neutral) can

never be detern ned.

The question that we address today is what consequences
flow fromthe State’s | oss or destruction of evidence alleged to
have been excul patory. Ferguson alleges that his due process
rights were violated by the destruction of the videotape of the
field sobriety tests admnistered at the police station. On the
ot her hand, the State’s contention is that because the evidentiary
nature of the videotape can never be known, the appropriate
anal ysis should inquire into the State’s bad faith (or lack of it)

in the destruction of the evidence. See Arizona v. Youngbl ood, 488

U S at 57-58, 109 S. . at 337, 102 L. Ed. 2d at 289.

Youngbl ood i s the | eadi ng federal case regardi ng the | oss

or destruction of evidence. |n Youngblood, the police’'s failureto

refrigerate a sodony victims senen-stained clothing precluded

testing, the result of which mght have exonerated the accused.
The United States Suprenme Court held that *“unless a crimnal

def endant can show bad faith on the part of the police, failure to
preserve potentially useful evidence does not constitute a denia
of due process of law.” |[d. at 58, 109 S. C. at 337, 102 L. Ed.
2d at 289. Thus the Court concluded that the State had no
constitutional duty to preserve the clothing even though testing

may have been useful to the accused.



Several states have enbraced the bad faith analysis of

Youngbl ood and found that a simlar showing of bad faith is

requi red under their respective constitutions. See, e.qg., Collins

v. Commonwealth, 951 S.W2d 569 (Ky. 1997); State v. Drdak, 411

S.E.2d 604 (N.C. 1992); State v. Otiz, 831 P.2d 1060 (Wash. 1992)

(holding that no analytic basis existed to interpret Washington's
due process clause nore broadly than the federal provisions);

accord State v. Copeland, 922 P.2d 1304 (Wash. 1996). The Georgia

Suprene Court has agreed that to establish a due process viol ation
a defendant nust prove bad faith, but the court also required the
trial court to consider the materiality of the lost or destroyed

evidence. Walker v. State, 449 S. E 2d 845, 848 (Ga. 1994).

O her states have recognized that “[t]here may well be
cases in which the defendant is unable to prove that the State
acted in bad faith but in which the | oss or destruction of evidence
i's nonetheless so critical to the defendant as to make a crim nal

trial fundamentally unfair.” Youngblood, 488 U S. at 61, 109 S

. at 339, 102 L. Ed. 2d at 291 (Stevens, J., concurring in the

result). These states have rejected a pure Youngbl ood analysis,

focusing instead on the materiality of the unavail abl e evidence in
determ ning whether a due process violation has occurred. See

e.qg., Ex parte Gngo, 605 So. 2d 1237 (A a. 1992); Thorne v.

Departnent of Pub. Safety, 774 P.2d 1326 (Al aska 1989); State v.

Mat af eo, 737 P.2d 671 (Haw. 1990); Conmonwealth v. Henderson, 532

N E. 2d 496 (Mass. 1991); State v. GCsakalunmi, 461 S.E 2d 504 (W

Va. 1995).



Several of these states have determ ned that due process
clains arising out of |ost or destroyed evi dence nust be eval uated
usi ng a “bal anci ng” approach. As an exanple, the Del aware Suprene
Court, after having determ ned that the state breached a duty to
preserve evidence, enployed a bal anci ng approach whi ch focuses on
the following three factors: (1) the degree of negligence or bad
faith involved; (2) the inportance of the mssing evidence,
considering the probative value and reliability of secondary or
substitute evidence that remains avail able; and (3) the sufficiency
of the other evidence used at trial to sustain the conviction.

Hanmond v. State, 569 A 2d 81, 87 (Del. 1989).7

We now nust determ ne whether the bad faith anal ysis of

Youngbl ood adequately protects the right to a fair trial under the

due process cl ause of the Tennessee Constitution. See Tenn. Const.
art. 1, 8 8% Although this Court has previously construed Tenn.
Const. art. I, 8§ 8, as “synonynpbus with the ‘due process of |aw

provi sions of the federal constitution,” State ex rel. Anglin v.

Mtchell, 596 S.W2d 779, 786 (Tenn. 1980), we have al so recogni zed

The Al aska Suprene Court adopted a simlar approach which
requires the court to first determ ne whether the state has a duty
to “preserve and nmake available to a crimnal defendant nmaterial
evi dence which may prove inportant in the preparation of the
accused’ s defense.” Thorne v. Departnent of Pub. Safety, 774 P.2d
at 1330. If the duty to preserve was breached, the court nust then
ascertain the consequences that flow from this breach, which is
determ ned by the degree of culpability on the part of the state,
the i nportance of the evidence | ost, the prejudice suffered by the
accused, and the evidence of guilt adduced at the trial or hearing.
Id. at 1331.

8Tenn. Const. art. |, 8 8, provides “[t]hat no man shall be
taken or inprisoned, or disseized of his freehold, liberties or
privileges, or outlawed, or exiled, or in any manner destroyed or
deprived of his life, liberty or property, but by the judgnent of
his peers or the law of the land.”
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that “this Court, as the final arbiter of the Tennessee
Constitution, is always free to expand the mninmum |evel of

protection mandated by the federal constitution.” Burford v.

State, 845 S.W2d 204, 207 (Tenn. 1992). Thus, we wll exam ne

Youngbl ood and explain why we reject its anal ysis.

Accordi ng to Youngbl ood, unless a crim nal defendant can

show bad faith on the part of the police, failure to preserve
potentially useful evidence does not constitute a denial of due
process of law. In this regard, proving bad faith on the part of
the police would be, in the least, extrenely difficult. I n

addi ti on, the Youngblood analysis apparently permts no

consideration of the materiality of the mssing evidence or its
effect on the defendant’s case. The conclusion is that this
anal ysis substantially increases the defendant’s burden while
reduci ng the prosecution’s burden at the expense of the defendant’s

fundamental right to a fair trial

Because we deem the preservation of the defendant’s
fundanmental right to a fair trial to be a paranmount consideration
here, we join today those jurisdictions which have rejected the

Youngbl ood analysis in its pure form |In so doing, we adopt for

Tennessee a bal anci ng approach simlar to the one espoused by the

Suprene Court of Delaware in Hammond v. State, 569 A 2d 81, 87

(Del . 1989).

The first step in this analysis is to determ ne whet her

the State had a duty to preserve the evidence. Cenerally speaking,



the State has a duty to preserve all evidence subject to discovery
and inspection under Tenn. R Cim P. 16, or other applicable
law.® It is, however, difficult to define the boundaries of the
State’s duty to preserve evidence. This difficulty is recognized

in California v. Tronbetta, 467 U S. 479, 488-89, 104 S.Ct. 2528,

2533-34, 81 L.Ed.2d 413 (1984). It hel d:

What ever duty the Constitution
i nposes on the States to preserve
evi dence, that duty nmust be limted
to evidence that mght be expected
to play a significant role in the
suspect’s defense. To neet this
st andar d of constitutional
materiality, evidence nust both
possess an excul patory value that
was apparent before the evidence was
destroyed, and be of such a nature
that the defendant would be unable
to obtain conparable evidence by
ot her reasonably avail abl e neans.

If the proof denonstrates the existence of a duty to
preserve and further shows that the State has failed in that duty,
the analysis noves to a consideration of several factors which
shoul d gui de t he deci si on regardi ng t he consequences of the breach.
Those factors include:

1. The degree of negl i gence

i nvol ved; %°

2. The significance of t he
destroyed evidence, <considered in

°See, e.0., Brady v. Maryland, 373 U S. at 87, 83 S. C. at
1196, 10 L. Ed. 2d at, 218 (1963); United States v. Agurs, 427 U.S.
at 110-11, 96 S. . at 2401, 49 L. Ed. 2d at 353-54 (1976).

This factor presunmes negligence in the |oss or destruction
of the evidence. Should the proof show bad faith, the trial judge
may consider such action as nmay be necessary to protect the
defendant’s fair trial rights.



light of the probative value and
reliability of secondary or
substitute evidence that renains
avai |l abl e; and

3. The sufficiency of the other
evidence used at trial to support
t he convicti on.

O course, as previously stated, the central objectiveis
to protect the defendant’s right to a fundanentally fair trial
If, after considering all the factors, the trial judge concl udes
that a trial wthout the mssing evidence would not be
fundanentally fair, then the trial court may dism ss the charges.
Di sm ssal is, however, but one of the trial judge s options. The
trial judge may craft such orders as nmay be appropriate to protect
the defendant’s fair trial rights. As an exanple, the trial judge
may determ ne, under the facts and circunstances of the case, that

the defendant’s rights would best be protected by a jury

i nstruction.

1Such an instruction may contain the follow ng | anguage:

The State has a duty to gather, preserve, and
produce at trial evidence which may possess excul patory

val ue. Such evidence must be of a nature that the
def endant woul d be unabl e to obtain conparabl e evidence
t hrough reasonably avail abl e neans. The State has no

duty to gather or indefinitely preserve evidence
considered by a qualified person to have no excul patory
value, so that an as yet unknown defendant may | ater
exam ne the evidence.

|f, after considering all of the proof, you find
that the State failed to gat her or preserve evidence, the
contents or qualities of which are in issue and the
production of which would nore probably than not be of
benefit to the defendant, you may infer that the absent
evi dence woul d be favorable to the defendant.

See State v. WIllis, 393 P.2d 274, 276; See also California v.
Tronbetta, 467 U. S. 479, 489, 104 S. C. 2528, 2534, 81 L. Ed. 2d
413, 422 (1984).
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We now exam ne the case under subm ssion in |light of the
consi derations nentioned above. Initially, the question is whether
the State had a duty to preserve the videotape. The excul patory
nature of the evidence has considerabl e significance in resolving
that question. The excul patory value of the videotape is, in our
view, tenuous. |If the videotape showed Ferguson perform ng poorly
on the sobriety tests at the police station, then the cause of the
poor performance could either be intoxication, as urged by the
State, or a nedical condition, as urged by Ferguson. |If, on the
ot her hand, the vi deot ape showed Ferguson perform ng sati sfactorily
on the sobriety tests, then Ferguson’s theory that nmedi cal probl ens
caused him to appear intoxicated would be of questionable
validity. Though the videotape was probably of nargina
excul patory value, it was at |least “material to the preparation of
t he defendant’s defense” and m ght have led the jury to entertain
a reasonabl e doubt about Ferguson’s guilt. Because the videotape
may have shed |ight on his appearance and condition on the norning
in question, the State had a duty to preserve the videotape as
potentially excul patory evidence. |In erasing the tape before the
def endant had an opportunity to view it, the State breached this
duty. Therefore, we nust determ ne what consequences should fl ow

fromthis breach of duty.

2The trial judge found that the tape “either coul d have hel ped
[ Ferguson] or possibly could have hel ped the State.”
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The first factor to consider in determ ning consequences
I s the degree of negligence invol ved. Unquestionably, Ferguson has
failed to prove the State acted in bad faith in the destruction of
the evidence. The only conclusion remaining is that the evidence
was negligently destroyed, and we think the conduct was sinple

negl i gence, as distinguished from gross negligence.

The second factor addresses the significance of the
m ssing evidence. G ven the defendant’s contention that his
nmedi cal condition caused himto appear intoxicated, the videotape
may not have been probative of intoxication. As to the
avai lability of secondary evidence probative of the intoxication
i ssue, Ferguson adduced expert nedical testinony. Hi s expert
W t ness expl ai ned why the physical effects of his condition would
have | ooked |ike intoxication to the officer. Ferguson testified
about how his condition affected his bal ance and coordi nation, and
he rel ated | ong-termproblens with his | ower extrenmties. In spite
of the wunavailability of the videotape, Ferguson presented his
defense in as conplete a manner as was possible wthout the

vi deot ape.

The third factor to consider is the sufficiency of the
convi cting evidence. The arresting officer snelled alcohol on
Ferguson’s breath and concluded from his observation that
Ferguson’s physical appearance and speech were indicative of
i ntoxication. Additionally, the arresting officer testified about

failed on-scene field sobriety tests that were not videotaped.
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Thus, the evidence adduced was sufficient, as a matter of law, for

convi cti on.

Thus, it is abundantly clear to us that Ferguson was not
hi ndered in the full and conpl ete exposition of his theory to the
jury. W conclude that he received a fundanentally fair trial and
that he experienced no neasurable disadvantage because of the

unavail ability of the videotaped evidence.

Accordingly, the judgnent of the Court of Crimna

Appeal s is affirned, and the costs are taxed agai nst the appel | ant.

ADCLPHO A. BIRCH, JR, Justice
CONCUR:

Ander son, C.J.
Hol der, Barker, JJ.

Drowota, J., not participating
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